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Abstract 
The base and the root cause of the institution of arbitration in the international and domestic arenas stemmed from the existence 
of vacuum in the normal and public procedure in the formal existence that led to slow investigation and spending of costs for the 
state and the two sides of the argument. Thus, in most countries in the world, detailed regulations were approved regarding 
various types of arbitration and its conditions and effects. 
In the domestic arena, arbitration rules with a focus on civil law are considered to be among non-formal contracts and in the 
international arena, Iranian Law, in line with International Arbitration Law, has considered the arbitration contract to be among 
formal contracts and emphasizes the necessity of the written arbitration contract; furthermore, in domestic regulations, arbitration 
agreement is considered as subject to the main contract and in Iranian Law on International Arbitration, autonomy of the 
arbitration contract from the main contract has been recognized 
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1. Introduction 
Today, many of the disputes resulting from international trade relations are settled by referring to arbitration. The 
major reasons for international commercial activists’ welcoming of referring to this method of dispute settlement, 
include: low cost, hiding of the investigation into the disputed issue from the public view and therefore keeping of 
the commercial secrets of both sides, absence of red tape in the procedure and particularly distrust of each of the 
sides in the neutrality of a court that belongs to the home country of the other side. In fact, in order to circumvent 
such problems, both sides of an international trade contract agree to settle their dispute through arbitration which is a 
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private judgement and is accepted worldwide. Arbitration contract seems to have its own specific nature. Also, this 
agreement has most effects of binding contracts and is not revocable based on originality of necessity and Article 10 
of Civil Law. In case of termination or rescission of arbitration contract, the arbiters will seemingly no longer be 
qualified for the subject and it will be hence taken on by judicial authorities. In case the arbitration agreement is 
conducted as an autonomous contract separate from the arbitration subject contract and the dispute, it is as a certain 
contract and has its own specific effects and the general conditions of the validity of the contract are also binding in 
this contract; and in case of conditions terms of contract, it will be subject to the main contract and in case of 
invalidation or cancellation of the main contract, the arbitration contract will also be automatically annulled and 
won’t be able to survive autonomously; and also with regard to the consensual and solemn/formal nature of the 
contract, domestic arbitration (national) and international arbitration must be differentiated so that the very offer and 
acceptance suffices for making the national arbitration contract but it must be solemn/formal and written in the 
international arbitration. 
2. Definition of Arbitration Agreement 
Arbitration agreement is a contract according to which some persons commit to relegate their actual or possible 
dispute and argument to the investigation and comments of a person or persons other than official judicial 
authorities. In arbitration agreement the arbiter or arbiters might have been appointed and it might have been only 
stated that they refer their dispute to the arbitration of one or several persons. (Madani, 1996, P. 676). The law has 
not predicted a special form for arbitration agreement; thus, it might be as an official document or might be 
regulated as a normal document and also it does not greatly differ if it is fulfilled in the statement of the court or 
outside the court and in the main deal (Ibid). 
3. Types of Arbitration Agreement 
Arbitration is a code based on the agreement of both sides of the contract and this agreement is expressed in the 
arbitration contract. Arbitration contract refers either to arbitration contract or arbitration clause since clause is 
also considered as a kind of contract which is based on the agreement of both sides and is listed in another contract 
only at the will of both sides (Katouzian, 2004, P. 167; Jafari Langaroudi, 2001, P. 268). Arbitration clause is mostly 
used when no dispute has arisen yet and even when no dispute might occur. Article 1442 of French Civil Procedure 
Code considers the arbitration clause as an agreement according to which both sides commit to settle the disputes 
resulting from that contract through arbitration. If, after the occurrence of dispute, both sides make an autonomous 
agreement in the presence of the arbiter so as to settle their dispute, the agreement will be called “arbitration 
contract”. In French law, this contract is an agreement that is made after the occurrence of dispute and the subject of 
dispute is evident there (Karimi & Parto, 2012, P. 105). However, it seems that this type of distinction between 
arbitration clause and contract has not been strongly considered by the legislator since the sides can, by signing a 
separate contract before the occurrence of dispute, also agree by arbitration; as this issue can be inferred from 
Paragraph “C” of Article 1 of International Commercial Arbitration Law and Paragraph “kh” of Article 1 of the 
Code for Service Provision of the Arbitration Center of the Iran Chamber (ACIC). 
4. Specific Conditions of Arbitration Agreement 
Arbitration agreement, either as arbitration contract or conditions terms of contract, must have several specific 
conditions which include: 
4.1. Specification of the Subject of Arbitration  
Based on Article 458 q.a.d.m., if the arbiter is determined after the dispute, the subject of dispute which is 
referred to arbitration must be clarified and the details must be notified to the arbiters. 
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Specification of the subject of dispute that is referred to the arbiter generally suffices in arbitration contract; 
nevertheless, it must be clear enough to specify the scope of assignment of the arbiters. In fact, the arbiters must 
investigate and issue appropriate verdicts within the scope of their assignment; thus, they can’t investigate into the 
subjects that are not within the scope of their assignment and must therefore investigate into all the subjects that are 
within that scope. 
4.2. Determination of Arbiter or Arbiters 
In any case, in various types of arbitration agreements (autonomous agreement or arbitration clause), in addition 
to agreement on referring to the arbiter, the arbiter selection order might have been decided as well or the arbiter or 
arbiters are basically determined. Article 455 confirms this (Karimi, 2012, P. 104). 
By means of the referent of Articles 460 and 464 q.a.d.m. with regard to the determination of arbiter in arbitration 
contract, although in arbitration contract the arbiter or arbiters are usually determined but determination of arbiter in 
the contract is not the validation condition of the contract (Shams, 2008, P. 213). Nevertheless, based on Article 458 
q.a.d.m., in each case that the arbiter is determined, the features of the arbiter or arbiters must be appointed in a way 
that mistakes can be corrected. Thus, based on this Article, it can be argued that determination of the arbiter or 
arbiters is binding in the domestic arbitration contract. 
In international arbitration, determination of the arbiter is not required at the time the arbitration agreement is 
made; thus, determination of the arbiters can be conducted after the main agreement and in the future (Articles 10 & 
11 of International Commercial Arbitration Law). 
In case in arbitration contract, the arbiter or arbiters are determined, their acceptance is not the validation 
condition of the arbitration contract since even if the arbiter has been determined and that person does not want to or 
can’t judge, based on the criterion of Article 463 q.a.d.m., the sides can agree by other arbiter or arbiters. However, 
in case of disagreement by another arbiter, the arbitration agreement will become ineffective. 
5. The Effects of Arbitration Agreement with regard to the Persons 
Arbitration agreement, whether as autonomous contract or as conditions terms of contract, is effective only with 
regard to the persons that have regulated it and is ineffective with regard to the third persons. In fact, according to 
Article 457 of Civil Procedure Code, “the third person that has been drawn to the Procedure against the law or has 
entered the dispute before or after referring the dispute to arbitration, can agree with both sides of the main argument 
in referring the issue to arbitration and determining the appointed arbiter or arbiters; and in case no agreement is 
made, his/her argument before the regulations will be autonomously investigated”. Additionally, agreement by 
arbitration is also ineffective even regarding the heirs of each of the sides. Thus, if after agreement one of the sides 
passes away, arbitration will be eliminated and the heirs are not taken to the agreement (the protection of each of the 
sides also eliminates arbitration. (Paragraph 2 of Article 481 of Civil Procedure Code); but the question is: if after 
the arbitration contract is made, the subject of the main contract is relegated to another, is the assignee taken to the 
arbitration clause as well? In answer to this, it should be said that as the “third” assignee is not considered and 
elimination of arbitration has been predicted only in case of death and protection and agreement, positive response 
should be given. 
6. Arbitration Contract; Formal or Non-formal 
The legislator who in the past legislative periods made a special effort to regulate arbitration, tried to legislate and 
pass the International Commercial Arbitration Law and General and Revolutionary Courts Procedure in civil matters 
in the years 1997 and 2000 by distinguishing between domestic and international arbitration. Domestic arbitration is 
basically included in the Civil Procedure Code and international arbitration is subject to International Commercial 
Arbitration Law. By investigating International Commercial Arbitration Law and the Civil Procedure Code and also 
drawing on the doctrine votes concerning the form of arbitration contract, it is attempted to discover the will of the 
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legislator with regard to the formal or non-formal nature of arbitration contract (Safaei, 1998, Journal of the Faculty 
of Law, N. 40). 
Due to the consensual form of the contracts and failure to specify the Civil Procedure Code, some people do not 
consider written agreement to be necessary for fulfillment of arbitration agreement. From this perspective, social 
interests are not adequate for considering the contract as formal and for the formal or solemn form of the contract, 
stipulation of law is required and not social interest; and regardless of its accrued corrupt sequence, this theory 
seems to be compatible with the dominant principles in Iran's domestic legal system (Katouzian, 2004, General 
Rules of Contracts, Vol. 3, N. 643). 
International Commercial Arbitration Law that was passed in 1998, is clearer than the form of arbitration contract 
and in Article 7, it considers the written form of arbitration contract to be necessary. As a result, arbitration 
agreements that are governed by International Commercial Arbitration Law must be regulated in a written form.  
However, it seems that the philosophy of referring to arbitration requires the arbitration contract to be in the 
written form, and can prevent the occurrence of many problems such as: dispute in the principle of existence of 
arbitration contract and its conditions and restrictions; nevertheless, as long as these formalities are not stipulated by 
the legislator, the agreement of referring to arbitration can’t be definitely known as a formal contract; therefore, 
reform of the Civil Procedure Code for consideration of arbitration contract as formal seems necessary and can take 
an effective step in achieving the goals of arbitration (Dashti, Karimi, Comparative Study of Arbitration Contract, 
2013, P. 106). 
7. The Principle of Autonomy of the Arbitration Agreement 
With regard to the autonomy of the arbitration clause, some writers have stated that the primary condition is not 
valid and the arbitration clause also, like the other conditions terms of contract, is subject to the main contract and 
does not exist autonomously and arbitration clause does not have to comply with the main contract. The defenders of 
the lack of autonomy of the arbitration clause refer to the principle that the minor principle complies with its main 
principle (accessorium sequitur principal) and believe that the claim of nullity of the contract automatically contains 
the arbitration clause stipulated in the contract (Collier and Lowe,2000.no312). 
According to them, as long as the assignment of validity or invalidity of the contract has not been determined, the 
arbitration clause is also subjected to the claim of invalidity and its fate is uncertain and this should be investigated 
in the court. Thus, the arbitration reference is not qualified to investigate its qualification the basis of which is the 
arbitration clause. Furthermore, arbitration is an exception in the principle of qualification of courts of justice and in 
case of hesitation, the principle is implemented. 
Against this view, the supporters of autonomy of arbitration clause believe that this clause is autonomous from 
the main contract and is not affected by its possible invalidity or nullity. In other words, arbitration clause is an 
autonomous contract in terms of theme and verdict, since the theme is the intention for the separate contract of both 
sides and the mere fact that it has been stipulated in the main contract does not refer to the conditions terms of 
contract. Also, the conditions terms of contract usually concern the subject of the contract and are compatible with 
the subject of the deal (such as the conditions related to the particulars of sale or the method of submitting or the 
method of payment and the like) whereas the arbitration clause is not compatible with the main deal and it should 
not be mistaken with the terms of the deal. The philosophy and purpose behind arbitration clause is that the disputes 
of both sides concerning the main contract be referred to arbitration and that one of these disputes is the dispute 
about validity or invalidity of the main contract and if we consider it as an exception in arbitration, we have acted 
against the intention of both sides (Joneydi, 2000, P. 92). 
7.1. The Principle of Autonomy of Arbitration Agreement in Iran’s Law 
In Iran’s law, is arbitration agreement autonomous from the contract that is signed to resolve the disputes 
resulting from that or not? In order to answer this question, the case in which the dispute is referred to domestic 
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arbitration and the case in which international arbitration is discussed must be distinguished since there are not the 
same solutions in these two types of arbitration (Seyfi, N. 23, 1999). 
7.2. The Civil Procedure Code 
The Civil Procedure Code in Article 461 says: “When there is a dispute between both sides with regard to the 
principle of deal or contract concerning arbitration, the court first investigates into it and then comments on it.” As 
can be seen, in this Article, it is mainly discussed that the sides disagree on the principle of the deal (that is, its 
validity and nullity) and the court must primarily investigate into this dispute and comment on the nature of the 
issue. As this Article immediately follows Articles 459 and 460 which refer to the determination and appointment of 
the arbiter by the judicial court, it can be noted that Article 461 has undoubtedly discussed the issue of autonomy or 
lack of autonomy of the arbitration clause from the main deal. 
This Article also intends to express the dependence of arbitration clause on the main contract as well, since if the 
court, after investigation, determines that the main contract is not valid, it should not heed the arbitration contract 
either and should not therefore try to choose an arbiter so that the arbiter can investigate into the effects of invalidity 
of the main contract. The basis for inattention to arbitration is also that arbitration contract is nullified due to the 
invalidity of the main contract but if the validity of the deal is determined, investigation into the dispute resulting 
from such a deal must be relegated to arbitration, unless the arbitration contract is nullified as in this case the court 
must investigate the effects of announcement of validity of the main contract at the will of both sides or one of them. 
Accordingly, there is no fault in this view that: “The condition for referring to arbitration, which is included within 
the main contract, is a consequential condition, compliance with which is necessary only if the contract is effective 
and valid. Thus, the dispute concerning the validity of the conflict can’t be referred to such arbitration” (Imami, 
2008, Vol. 1, P. 125). 
Since as some writers have stated, the soul and concept of the dominant law in the relationship of the main 
contract and arbitration clause determine compliance with the conditions of the contract and what remains is that it 
should be specified what the limits of this compliance are (Joneydi, Criticism and Comparative Analysis of 
International Commercial Arbitration Law, N. 132). 
7.3. International Commercial Arbitration Law 
Autonomy of the arbitration clause from the main contract is a substantive issue that has been presented in the 
second part of Article 16. Based on this part: the arbitration clause which is part of a contract is considered as an 
autonomous agreement in terms of the enforcement of this law. The arbiter’s decision with regard to the nullity and 
ineffectiveness of the contract per se will not act as invalidity of the arbitration clause stipulated in the contract. 
Regarding this Article, some explanation seems necessary: 
Firstly: Obviously, when the arbitration clause that is part of a contract is considered as an agreement 
autonomous from the main contract, in the first way, the agreement that is regulated after the occurrence of dispute 
and separately between the sides for referring their disputes to arbitration, will be considered as autonomous from 
the main contract. Therefore, although this Article refers to the autonomy of the arbitration clause, doubtlessly 
autonomy of the arbitration agreement has been considered by the legislator; whether this agreement has been 
regulated as a condition or as an autonomous contract. 
Secondly: The latter part of Article 16 only speaks of the impact of nullity and ineffectiveness of the (main) 
contract in the arbitration clause; yet evidently, in the first way, cancellation of the main contract does not have 
much impact on the binding condition of the arbitration clause either. In France, for a long time there was a 
disagreement between the courts on this issue. In order to end this disagreement, Paragraph 3 of Article 1458 of the 
new French Civil Procedure Code asserted that in this case the court of justice can’t personally decide regarding its 
disqualification. 
 The Civil Procedure Code in Iran does not have a clear principle in this regard but as this issue is one of the 
examples of recognition of qualification of the court, it should be realized how it can be dealt with. Obviously, if the 
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court is not aware of the existence of the arbitration clause and neither of the sides refers to the existence of the 
arbitration clause, the judge will investigate and issue a verdict. On the other hand, when one of the sides refers to 
the existence of the condition and objects to disqualification, the court must terminate its investigation, unless the 
other side proposes the nullity of arbitration clause and the court accepts their reasons. 
The issue is mainly raised when neither of the sides of the argument objects to the qualification of the court and 
proposes the arbitration clause, but the court notices the existence of the arbitration clause. In the case, can the court 
issue disqualification contract for the qualification of the arbiter? 
A look at the provisions of the Civil Procedure Code shows that the principles concerning qualification have an 
authoritative aspect and therefore in each case that is related to the qualification of the court, the court can 
personally decide; and if it thinks that it is not qualified to do so, after the issuance of the disqualification contract 
(or in other words, the contract of not hearing the argument, since the court does not in any way lose the innate 
qualification for investigation into the issue), it sends the case to a competent authority (see: Article 27 of the Civil 
Procedure Code); nevertheless, these provisions are applicable in an assumption in which the dispute is over the 
qualification of state courts; in an assumption in which the dispute is over the qualification of court of justice of state 
reference and arbitration court of private reference, these rules are not binding. In fact, qualification of the arbiter is 
only based on the will of both sides. Thus, they can both agree to this issue and also, in case of agreement, nullify it 
explicitly or implicitly. It might be said that in an assumption in which one of the sides, despite the previous 
arbitration clause, has taken the dispute to court and the other side does not object to this, both sides have in fact 
implicitly broken their previous agreement by arbitration and therefore, based on their current determination, the 
arbitration court is no longer qualified to investigate into the dispute settlement between them and the court of 
justice must investigate this dispute; particularly, in the assumption in which the other side has actively appeared in 
the court and answers the claim of the plaintiff. Thus, the courts of justice can’t, by taking into consideration the 
arbitration clause between the sides, personally avoid investigation and issue the disqualification or rejection 
contract of the case (Eskini, Theoretical Bases of Arbitration Autonomy, P. 42). 
However, according to some professors, implicit termination of arbitration is not possible. It is possible only 
through the explicit agreement of both sides. 
8. Conclusion 
The arbitration agreement, whether a clause or contract, is an agreement made based on Article 10 of Civil Law 
and like any other contract it is necessary between the sides and from the verdict of the aforementioned article, a 
criterion for distinguishing the necessary from the permissible contract can’t be inferred and the criterion for 
recognition of the necessary from the permissible contract is that which has been explicitly expressed in Articles 184 
and 185 of the Civil Law, and it is the ability or inability for termination of the contract. 
Existence of arbitration clause in the contracts causes the argument of the subject of agreement to be considered 
as the qualification of the arbiter and the state court be banned from investigating it and in case the arbitration vote 
is not terminated in the court and its request for identification also, due to invalidation of the final vote, is not 
rejected, it is the reliable, effective and final settler of the dispute of both sides. 
A review of the views of the scholars of law shows that different aspects can justify the rejection of dependence 
of arbitration clause on the main contract. In fact, the assumed will of the sides regarding the autonomy of the two 
agreements and existence of the international material principle for admission of this principle each can be a logical 
justification for the acceptance of the theory of autonomy; but according to us, more than anything else, it is the 
practical advantage of the principle of autonomy that has led to its admission in the world. Acceptance of “the theory 
of autonomy” facilitates the resolution of the disputes regarding foreign investments in an appropriate atmosphere. 
Regarding the consensual and formal nature of domestic arbitration, apparently as long as these formalities are 
not stipulated by the legislator, the agreement for reference to arbitration can’t be certainly known as a formal 
agreement and therefore, reform of the Civil Procedure Code for considering the arbitration agreement as formal 
seems necessary and can take an effective step in achievement of arbitration goals. 
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